This article explores the legitimacy of customary international law (CIL) from legal, moral, and social perspectives. The analysis questions the legal legitimacy of CIL based on the prisms of consent and sovereignty found in international law. The analysis confirms the moral legitimacy of CIL, however, based on the rapid development of international law. Lastly, the analysis also confirms the social legitimacy of CIL based on its overall acceptance as a source of law.
Introduction
Customary International Law (CIL) is one of the primary sources of the contemporary international legal system. 1 It consists of numerous rules that uniformly bind states and other entities. 2 Furthermore, CIL can be a valuable tool to govern relationships between states when no specific treaty governs the matter at issue. 3 Different international bodies have applied CIL on a variety of occasions to adjudicate various disputes between states. 4 However, despite the current use of custom in international law, it has been suggested that CIL is a rather unnecessary element of the international legal system. 5 Some have argued that it is more sensible to rely on treaty law and abandon customary law as a needless relic of the past. 6 Following up on this uncertainty about the value CIL contributes to international law, this article will address the fundamental question of whether CIL is an essential part of the international legal system. To do so, this article will focus on the merits of legitimacy both as both a subjective and as an objective criterion of the right to govern.
The first section of this article will provide an overview of the concept of CIL. It will explore the legal nature and development of CIL. Using a variety of sources, it will describe the contemporary state of CIL in detail, including the process of assessing state practice and opinio juris. The analysis will rely on certain judgments by the International Court of Justice, a study of CIL by the International Law Commission, and several academic contributions.
The second section will address the theoretical framework of legitimacy, its reflection in international law, and the different concepts and notions of legitimacy. The importance of legitimacy will be analyzed in light of the legal, moral, and social perceptions of legitimacy. These concepts will lay the foundation for assessing the legitimacy of CIL.
The last section will assess CIL on the merits, using each of the concepts of legitimacy. It will start with the question of the legal legitimacy of CIL and then turn to assessing the moral and social legitimacy of CIL. The conclusion will address the implications of this assessment.
Customary international law: Overview of the concept
To assess the legitimacy of CIL, it is sensible to start with a comprehensive overview of custom as a source of international law. The international law system is substantially different from classical national legal systems. 7 National systems usually each operate within a framework of legislatures that enact laws, with executive and judicial organs that act in the established legal framework. 8 In contrast, no central authority enacts laws in the sphere of international law. 9 Furthermore, international law embraces the supremacy of a state's sovereignty, and its consent is a prerequisite to being bound by law. 10 Accordingly, such qualities directly affect the sources of international law and their application.
One of the consequences is that the sources of international law are not embodied in any universally binding documents. 11 The most widely recognized list of sources of international law is in the Statute of the International Court of Justice.
12 Article 38 of the Statute provides that:
1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.
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The concept of customs is reflected in paragraph "b" of Article 38(1).
From a theoretical standpoint, it would appear impossible to find any society that does not have general rules and norms of behavior. These customs are one of the oldest ways to regulate lives of different communities.
14 Customs are unwritten rules. The Merriam-Webster dictionary defines "custom" as "an action or way of behaving that is usual and traditional among the people in a particular group or place." 15 In the legal sphere, customs go farther: they represent a notion of legally binding rules rather than a pattern of behavior. A pattern of behavior that possesses the characteristics of a legally binding rule can be found not only at the local level, but also within the system of international law. At the level of international law, such a concept is represented by the term customary international law.
To an extent, CIL can be considered a last resort in disputes over international law. When there is no applicable, legally-binding treaty, it is always possible to argue that a certain rule has crystallized within CIL. However, it is a rather complicated task to prove the existence of a customary rule because to do so requires strong evidence of the existence of two fundamental elements. 16 According differing weights to the practices of different states it not necessarily a valid approach, though, because it is also important to pay attention to the sovereign equality of states. On the other hand, one can think of many instances in which one state may be more concerned with certain issues than another state.
Another essential factor to support a State practice argument is consistency. This criterion was addressed in the 1950 Asylum case heard by the I.C.J. 28 The court stated that State practice should be "uniform usage practiced by States in question." 29 The criterion of consistency has been further developed to now require that a customary rule should have "a core meaning that does not change." 30 This factor is essential to keep a custom from too broad or too vague a meaning.
However, there is no requirement for State practice to be absolutely universal. 31 As was suggested by the I.C.J. in the Nicaragua case, a state action contrary to a common pattern of State practice may be considered not as reflecting inconsistency in the practice, but rather as a breach of an already crystallized rule. 32 On the other hand, it is also important to keep in mind that CIL can evolve in its meaning over time.
The duration of State practice factor generally concerns the amount of time needed to establish the existence of a customary rule. The classical approach required the passage of a long amount of time before a state can claim the existence of a CIL norm. 33 However, the more contemporary view places no specific requirements on the amount of time for the crystallization of a CIL norm. 34 As was stated in the itself, a bar to the formation of a new rule of customary international law."time requirement should be assessed on a case-by-case basis.
The foregoing criteria and sources have offered guidelines for assessing State practice. It is now time to turn to the second element of CIL: Opinio Juris.
Opinio juris and customary international law
Opinio juris, or opinion juris sive necessitates, is the subjective or psychological element of CIL. The precise definition of opinio juris was provided by the I.C.J. in the North Sea Continental Shelf case.
According to the court, opinio juris exists when states "believe . . . themselves to be applying a mandatory rule of customary international law" 36 or "felt legally compelled to draw them in this way by reason of a rule of customary law obliging them to do so." 37 In essence, opinio juris is the subjective perception of a certain rule as legally binding under CIL.
There are several ways to prove the existence of opinio juris. In certain circumstances, state actions per se can show the presence of opinio juris. According to one of Wood's reports, it can be argued that "acceptance as law" can be derived from the conduct of states. 38 Accordingly, sources of State practice can play a role in the argument over opinio juris. However, careful assessment is necessary because certain actions can be "only a statement of political intention and not a formulation of law." as well as a variety of international instruments. 40 Furthermore, assessing opinio juris requires high awareness of "fact, degree and value."
41 In-depth research is necessary to convincingly argue the presence of opinio juris. Accordingly, any sources used should be carefully and comprehensively analyzed.
It is essential to stress that the frequency of conduct does not reflect the presence of opinio juris.
As was stated by the I.C.J., "the frequency, or even habitual character of the acts is not in itself enough." Id.
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Id. { 78. To add some more confusion to the matter, in certain circumstances even a lack of any action can be considered as evidence of opinio juris.
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Brian D. Lepard has offered an additional possible factor in considering opinio juris. He has suggested that the legal standing of the authority in question should play an important role. 43 For example, he has argued that the decisions of the U.S. President or the U.S. Congress should have more value as evidence of opinio juris because they are made by elected officials and, therefore, have a bigger claim to reflect the will of people in comparison to the decisions of appointed officials. 44 However, the importance of the will of the people as a consideration is not clearly recognized as a factor in determining international law.
Therefore, Lepard's proposal, while interesting, is not compelling in its logic.
To summarize, it is a rather complicated and demanding process to prove the existence of a customary rule. Numerous examples of actual practices will have to be offered. Furthermore, in-depth analysis of the states' intent is required to make a strong argument. Finally, while opinio juris must be argued, certain aspects of opinio juris are still rather unclear.
To continue its appraisal of CIL, this article will now turn to defining the concept of legitimacy.
Legitimacy and international law: An overview
It is widely argued that legitimacy can foster compliance with the law. 45 In general terms, a sense of duty to obey a rule can convince entities to submit to a rule in question. For example, legitimacy can play a crucial role when it is not within a state's interests to obey a certain rule. The notion of a legitimate obligation may nonetheless push such a state toward compliance with the undesired rule.
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As will become evident from the discussion here, however, the concept of legitimacy can be understood in many different ways. Furthermore, the question of legitimacy is a relatively new topic in international legal discourse. 47 governments and to democracy as a criterion of legitimacy.governments within states, however, is far removed from the question of legitimacy of the primary sources of international law per se. 52 The shift in focus has led to an absence of general criteria for legitimacy under international law. This part of this article will therefore provide insights and propose possible criteria of legitimacy for international law and, in particular, for CIL. 58 This perception of legitimacy largely reflects the general definition of legitimacy that was provided above. In essence, legal legitimacy depends on compliance with a certain set of relevant, positive rules.
Moral legitimacy generally can be perceived as the "right to rule." 59 As Thomas further explained, moral legitimacy is "a property of an action, rule, actor or system which signifies a moral obligation to submit to or support that action, rule, actor or system." 60 This property can vary based on the rule in question. The essence of this approach lies in the sense of a moral obligation to act in a certain way. This approach to legitimacy stands far away from the positivist perception of the law. From the standpoint of moral legitimacy, the obligation to obey certain rules flows not from their status concerning legally binding law but instead, from the moral value of rules in question. As to the concept of moral values, for the purpose of this article, they will be perceived as certain factual and significant benefits that can result from a state or the international community obeying the rule in question. Generally speaking, governments per se are not considered to be subjects of international law. A state and a government are two distinct bodies in terms of international law, and only a state is a subject of that law. Id.
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Lastly, there is the concept of social legitimacy. Social legitimacy is not based on the objective values of the entity in question. Social legitimacy is a mere "belief that action, rule, actor or system is morally or legally legitimate." 61 Accordingly, such legitimacy is not necessarily based on the actual qualities of a discovered object, but rather on the perception of the object by others. Therefore, social legitimacy is a subjective rather than objective judgment: if something is perceived as legitimate it is socially legitimate. 62 Accordingly, the legitimacy of international law and, in particular, the legitimacy of CIL can be discussed in light of the foregoing concepts of legitimacy. Legal and moral legitimacy fit within the methodological framework of normative legitimacy. 63 Normative legitimacy assesses the objective reasons why a certain concept exists based on its moral, political, or legal standing. 64 Social legitimacy, on the other hand, must be discussed as a matter of descriptive legitimacy, an approach that evaluates the opinions of the ruled rather than the objective qualities of the ruler. 65 Furthermore, it is necessary to stress that there is no one determinant of legitimacy. In principle, it can be said that only social legitimacy will determine compliance with a rule. The subjective perception of a rule as legitimate or not will, in practice, affect the behavior of the entity in question. If something lacks legal or moral legitimacy but is still perceived as legitimate, the objective legitimacy indicators become somewhat irrelevant. An entity may act based on its subjective belief in legitimacy even though the objective indicators may be absent.
On the other hand, it is necessary to stress that the concepts of legal and moral legitimacy are not irrelevant; they are inherently linked to social legitimacy. Subjective views on legitimacy can be significantly affected by the objective factors. For example, legal illegitimacy of a certain action may trigger the subjective (social) perception of such an action as illegitimate. In other circumstances, however, moral legitimacy might prevail over legal illegitimacy, with the result that certain illegal actions are subjectively perceived as legitimate. One example is the NATO operation in Kosovo that was widely perceived as illegal but legitimate. 66 To summarize, the most recognizable outcomes of legitimacy are based on the concept of social legitimacy. Entities will construct their behavior based on their subjective perception of legitimacy.
However, legal and moral legitimacy often build up social legitimacy. Consequently, social legitimacy affects the behavior of international actors as to the compliance or non-compliance with rules in question.
Therefore, the legitimacy of CIL can affect the level of compliance and general views on the latter.
The next sections will assess the legitimacy of customary international law based on each of the three proposed types of legitimacy.
Legal legitimacy of customary international law
This section will assess CIL through the prism of the legal legitimacy. Thomas Franck has suggested a comprehensive list of criteria to assess legal legitimacy. 67 The proposed list includes "determinacy, However, the rules of CIL still remain in power even for states that joined a treaty that codifies certain rules of CIL.
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Therefore, it is possible to conclude that there are certain CIL rules that can comply with the criterion of determinacy. The meaning and the content of those rules can be understood with a high degree of precision. However, there is a strong agreement about meaning only for part of CIL. There is constant tension and a lack of clarity over emerging rules of CIL and certain highly-contested concepts. For 68 Id. 69 Id.
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Coherence, OXFORD LIVING DICTIONARIES, http://www.oxforddictionaries.com/definition/english/coherence (last visited 4 June 2017). 71 Bodansky, supra note 47, at 13.
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See Wood, Second Report, supra note 18, at 36. example, it is unclear whether there is a right to democracy, a right to the truth, or even a right to political participation under CIL.
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Going further, there is even a lack of clarity under CIL with regard to certain fundamental international concepts. For example, there is continuing disagreement over which parts of UNCLOS constitute CIL. 81 The same problem arises for the "Draft Articles on State's Responsibility" or even the Vienna Convention on the Law of the Treaties. There is no definitive conclusion on which part(s) of those fundamental documents are reflected in CIL.
In essence, it is always possible to argue that something has crystallized as a rule of CIL. However, such an approach makes the entire branch of CIL too ambiguous. It is true that there are some wellestablished rules that fall within the concept of determinacy. On the other hand, there is constant change and tension for other CIL norms that, consequently, fall outside the concept of determinacy of the content.
This is not to say that these differences make the entire branch of CIL illegitimate in the legal sense.
However, a substantial part of CIL is open to overly broad interpretation or prompts questions about its binding nature. It is true that there are guidelines on how to assess if a rule has crystallized as CIL; the rules provided in the first section of this article can give certain guidance. However, it is still rather hard to provide strong arguments for such subjective terms as opinio juris or to provide a fully convincing overview of state practice.
Furthermore, the issue of consent to be bound by CIL is a significant problem. International law can be considered a product of state consent. 82 Yet some authors have argued that in certain circumstances it is hard to find the evidence of even a tacit agreement to be bound by CIL. 83 For example, what if a state is unaware of an emerging rule or a state has no means to object to an emerging rule? It is possible to argue that CIL sometimes bypasses the fundamental requirement of consent.
From another perspective, it can be argued that the practice of specially-affected states undermines the notion of equality of sovereign states. For example, the practice of specially-affected states can bind all other states that at the moment had no interests or resources to operate in certain fields. 84 States can be bound by CIL just because other more affected entities started to conduct various new activities. It can be argued that such an approach frustrates the sovereign equality of states in international law, the fundamental basis of that law. It can be further viewed as a lack of balance of contributing value when it comes to the formation of CIL.
Therefore, many aspects of CIL can be considered legally illegitimate. In short, the vague content of CIL, a partial lack of consent, and the diminished importance of the sovereign equality of states deprives CIL of a viable claim to legal legitimacy. This conclusion suggests various negative outcomes. One of the most obvious is the possibility that states will refuse to comply with CIL. However, the reason for this can be found in the ambiguity of CIL rather than in the absence of legal legitimacy. The example of Space Law comes to mind. A number of states that have just started to develop the capacity to operate in space are already bound by the law that was established by a very few nations. also draw a lot of criticism to CIL as a part of international law. Indeed, it is possible to explain the skepticism of various scholars based on the fundamental legal flaws of CIL that have been addressed here.
Moral legitimacy and its impact on social legitimacy in customary international law
A different conclusion results from basing the analysis on moral legitimacy. It is, admittedly, rather hard to define moral legitimacy in precise terms. This article will address the moral standing of CIL by assessing the practical benefits of CIL's contribution to the general system of international law.
The problems with CIL legal legitimacy identified above should be perceived in light of the need for international law to develop rapidly and be more consistent. For example, in Accelerated Formation of Customary International Law, Scharf has argued in favor of CIL due to its practical value. 85 According to Scharf, the rules of CIL are more widespread in their binding power than treaty provisions. 86 CIL is an essential addition to the body of international law in terms of its binding power. For example, in certain circumstances, CIL will fill in gaps in the obligations of states that do not want to join certain treaties. The moral value of CIL flows from its ability to govern all with no distinction. 87 In addition, the lack of withdrawal clauses in CIL adds consistency and stability to the applicable international obligations. 88 While CIL is a flexible branch of international law, it imposes certain fundamental customary obligations that allow no withdrawal, in contrast with certain treaties. 89 It should be noted, though, that human rights law is less clear-cut in this regard. The law secures certain human rights norms that are widespread and legally binding, and the norms have no withdrawal clauses.
But it is not clear which human rights are protected by CIL. 90 Lastly, in some instances, CIL can fill in gaps in international law and govern new relationships between states while the often lengthy process of negotiating a treaty proceeds. 91 Scharf has provided an example of this situation: UNCLOS negotiations started in 1973 and the convention was not concluded until 1982. 92 In contemporary practice, CIL can develop and crystallize much faster than such classical treaty-making processes. 93 CIL thus adds substantial value as an efficient stop-gap during treaty-making or when there is no intent to conclude a treaty at all.
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To summarize, CIL brings many practical challenges in the strictly legal sense. On the other hand, its existence seems to be morally justified due to the value it contributes to international law. First, CIL can establish more widespread obligations than can treaties. Second, it can start to govern new relations between states faster than treaties, and it does not require an agreement on particular wording or on a particular treaty. Third, the lack of withdrawal clauses can substantially contribute to moral legitimacy in the protection and consistency of international obligations. Therefore, CIL is arguably morally legitimate due to its positive contribution to international law.
What are the outcomes of this assessment? While the legal legitimacy of CIL is problematic, its social legitimacy can be demonstrated by the de facto acceptance of CIL as a primary source of international law. This acceptance can be proven with the reference to the Statute of the I.C.J., several cases that were adjudicated based on CIL, and the common acceptance of CIL in the academic literature. 94 Even though there are a few scholars that argue that CIL should be divorced from contemporary international law, it is still a matter of a common agreement that CIL forms a part of the international legal system. Following this widespread acceptance of CIL it can be concluded that it is socially legitimate.
Furthermore, the moral legitimacy demonstrated above can explain the social legitimacy of CIL. Considering the benefits of CIL for the efficiency of the international legal system, its moral legitimacy significantly contributes to social legitimacy and the general acceptance of CIL. Overall, CIL is morally and socially legitimate.
The question of whether or not states will submit to such legitimate authority is rather more complicated. On the one hand, there are strong reasons to obey CIL because it does bring practical benefits to the international legal system. On the other hand, a lack of legal legitimacy and clarity can make compliance with CIL somewhat more complicated. In the end, however, the general compliance with the most fundamental CIL rules is undisputable.
Conclusion
This article has assessed CIL based on legitimacy concepts. Section One provided a comprehensive overview of the current state of CIL. Two fundamental aspects of CIL were presented: State practice and Opinio Juris. A brief description of their core elements and the ways to prove their existence was provided, with reference to case law and academic literature. Part Two described the concept of legitimacy in international law. It defined the concept of legitimacy and then divided it into the three concepts of legal, moral, and social legitimacy, explaining each through the prism of theoretical knowledge. Part Three applied the legitimacy concepts to assess whether CIL can be considered legitimate.
This analysis has led to several conclusions. CIL may not be legally legitimate because it can be too ambiguous, bypasses the requirement of tacit consent, and breaches the principle of sovereign equality of states. However, CIL is morally legitimate due to the benefits it provides for international law. The moral value of CIL lies in its ability to be widespread, avoid withdrawal from obligations, and fill in gaps in international law. Lastly, CIL is socially legitimate because it is de facto accepted by the international community.
For CIL, the practical effect of such mixed legitimacy is rather unclear. It is possible to argue that States will comply with CIL due to its partial legitimacy. However, the lack of legal clarity and the resulting legal illegitimacy may cause certain complications when it comes to compliance with CIL. 
